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• Individuals 
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• Sentencing trends 

 

 

 

 

 



Individuals 

 



Individuals H&S duties  

      Individuals 

Duty to take reasonable care  

of self and others affected 

by work (s.7) 

 

Where an offence… has been  

committed with the consent,  

connivance, or…attributable to  

any neglect on the part of any director, manager  

… or a person who purports to act in that capacity,  

he/she as well as the company shall be guilty  

of that offence (s.37) 
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Duty of 

employees 

Section 7 

Section 37 

Liability of 

directors and 

senior managers 



H&S Consultant Goes Straight to Gaol! 

• Basement excavation in 2010 on a residential property in 

Fulham requiring underpinning of the supporting walls; 

• Operative working in an unsupported trench when side wall 

collapsed and he was fatally crushed; 

• Deceased employed by ground works sub-contractor; 

• Mr Golding was an independent H&S consultant contracted 

to provide advice to the contractor and for drafting method 

statement / undertaking site inspections 

• Alleged failings – inadequate RAMS / failure to properly 

inspect works against RAMS / failure to ask questions re 

temporary works / failed to stop works 

• No companies (e.g. PC) prosecuted, just 2 individuals 



H&S Consultant Goes Straight to Gaol!  

• Trial at Southwark Crown Court in November/ December 

2014; 

• Site manager convicted of gross negligence 

manslaughter. 3 years and 3 months imprisonment; 

• Safety adviser convicted of s7 HSWA offence. 9 months 

immediate imprisonment; 

• Sentencing Judge commented that the safety advisor’s 

failure to do anything when on site showed a level of 

disregard for safety that was staggering. 

 



Sentencing Guidelines 



Enforcement 

• Prosecution 

– Fines – 2 significant changes 

 

 

• Draft Guidelines for health and safety offences, corporate 

manslaughter, food safety and hygiene offences 

 

• S. 85 LASPO – removes limit / cap on fines in the 

Magistrates’ Court for offences committed after 12 March 

2015 
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New Health & Safety and Corporate 

Manslaughter Sentencing Guidelines  

• 13 Nov 2014  

• draft sentencing guidelines published for consultation 

 

• 18 Feb 2015  

• consultation closed 

 

• Nov 2015  

• new guidelines expected to be published  

 

• Early 2016 

• new guidelines expected to come into effect – they will apply 

retrospectively 

 

 



What will the guidelines cover? 

• Sentencing for: 

 

• All H&S offences 

• fatal and non-fatal 

• corporate and individual offenders 

 

• Corporate manslaughter 

 

• Food safety & Hygiene 

 



New Health & Safety and Corporate 

Manslaughter Sentencing Guidelines  

• Headline Grabbers 

 

 

• Fatal health and safety offences committed by ‘Large Companies’ 

(£50million + turnover) could carry fines of up to £10million!! 

 

• ‘Large Companies’ (£50 million + turnover) found guilty of corporate 

manslaughter could face fines of up to £20million!! 

 

• Imprisonment for individuals – custody threshold set low at “neglect” 

 



The proposed approach – 9 steps 

• Step one – Determine offence category: harm and 

culpability 

• Step two - Starting point – is the company micro, small, 

medium or large (or very large) based on turnover 

• Step three – is proposed fine proportionate 

• Step four – consider other factors that might require 

adjustment – e.g. Impact on employees and service 

users 

• Plus others – including credit for guilty plea 

 



Step 1 - Categories of harm 

• Establish Harm category from Matrix 

 



Step 1 - Culpability 

• Very High = “deliberate breach of or flagrant disregard 

for the law” 

 

• High = Offender fell far short of the appropriate standard; 

for example, 

– Failing to put in place measures that are recognised standards 

in the industry 

– Ignoring concerns raised by employees or others 

– Failing to make appropriate changes following prior incidents 

– Allowing breaches to subsist over a long period of time 

 



Step 1 - culpability 

• Medium = “offender fell short of the appropriate standard 

in a manner that falls between “high and low”” 

 

• Low – Offender did not fall far short of appropriate 

standard; for example, 

– Significant efforts were made to address the risk 

although they were inadequate on this occasion 

– There was no prior event or warning indicating a risk 

to health and safety 



Step 2 - Categories of organisation 

• Establish financial position of offender based on 

turnover: 

 

– Micro – not more that £2m 

– Small – Between £2m and £10m 

– Medium - £10-£50m 

– Large - £50m and above 

– Very large companies – turnover “very greatly 

exceeds” £50m 



Step 2 - Categories of organisation 

• Apply Harm Category and Culpability from Step 1 to relevant 

Turnover category to see Starting Point fine and Category Range 

 



What might some fines look like 

• Large company (£50m+ turnover) 

• Very high culpability/Harm cat 1 

– Starting point £4m – range £2.6m to £10m 

• High culpability/Harm cat 1 

– starting point £2.4m – range £1.5m - £6m 

• Medium culpability/Harm cat 1 

– starting point £1.3m – range £800k - £3.25m 

• Low culpability/Harm cat 1 

– starting point £300K – range £180k - £700k 



What might some fines look like 

• The staring point figure is moved up or down within the 

range (or occasionally beyond) to account for 

aggravating and mitigating features 

 

• Very large organisation 

• “Where an organisation’s turnover very greatly exceeds 

£50m, it may be necessary to move outside the 

suggested range to achieve a proportionate sentence” 

 

• Starting point - Multiplier approach???  

– Approach adopted in some Environmental cases 



Thames Water (29.8.14 Reading CC)  

 

• Failure of pumping station; alarms not responded to; 5 days 

sewage flowing into brook, £600m impact;  

• Serious Cat 3; negligent 

• £1.9bn t/o, £346m o/p (18% margin) 

• SP x 5 i.e. 5 x £60,000 = £300,000 SP 

• Total fine £250,000 in light of agg/mit factors 

 

 

 

Environmental cases 



• Southern Water (12.11.14 Canterbury CC) 

• £806m t/o, £170m o/p 

• Sewage pump station failure; pollution of brook & sea; 

shellfish potentially affected; bathing restricted 

• Negligent (some management failure); Cat 1 CICS, but 

accepted by EA that overall Cat 2 harm 

• Multiplier of 4 re t/o; SP £750k; total fine £500,000 

Environmental cases 



• United Utilities (3.3.15 Preston CC) 

• 7 million litres of sewage escaped to estuary on 12/5/13 – failure of 

pumping station discharging raw sewage for 16 hours.  

• 3 EPR breaches admitted 

• “There had been a reckless failure by the organisation to put in 

place and to enforce such systems as could reasonably be 

expected in all the circumstances to avoid the commission of the 

offence.”  

• the leak had the potential to cause “significant deterioration” in 

water quality and the environment  

• £1.67bn t/o, £679m o/p 

• Total fine £750,000 following a guilty plea 

Environmental cases 



 

 

Thames Water – Court of Appeal  (3 June 2015)  

• Failure of pumping station; alarms not responded to; 5 days 

sewage flowing into brook, £600m impact;  

• Total fine £250,000 upheld and described as lenient 

• Would have upheld a “very substantially higher fine” 

• Sentencing very large organisations involved complex issues 

• Fines should ensure that the directors and shareholders took 

effective measures properly to reform themselves (in the case of 

repeat offenders) and ensure that they met their obligations 

• Evidence from the Board that it took it’s obligations seriously and 

taking steps to ensure improvement was significant mitigation 

– It should be a Board issue 

 

 

 

Environmental cases 



 

 

Thames Water – Court of Appeal  (3 June 2015)  

• “the starting points and range of fines suggested [in the Guidelines] 

do not apply to very large organisations” 

• “general principles of sentencing apply” 

• Repeat negligent offending should result in fines that have a 

material impact on the finances of the company. “This may 

therefore result in fines measured in millions of pounds” 

• For very large organisations there must not be a “mechanistic 

extrapolation” from the level of  fines for large companies. Instead 

the court should consider the financial circumstances of the 

organisation in the round 

 

 

 

 

Environmental cases 



Steps 3 to 9  

• Review whether figure is proportionate to means of offender and 

adjust, e.g. if: 

• Small or large profit margin relative to turnover 

• Will fine put offender out of business 

 

• Adjust for other factors, e.g. if: 

• Charitable body 

• Impact of fine on employees or service users 

 

• Reduce for guilty plea 

 

 



Individuals 

• Determine the offence category:  

– Culpability 

• Deliberate - Intentionally breached or flagrant 

disregard for the law 

• Reckless – actual foresight of or wilful blindness to 

risk, and risk taken 

• Negligent -  an act or omission that a person 

exercising reasonable care would not do 

• Low – little fault i.e. minor error of judgment 

 



Individuals – starting point and range 



What does this mean? 

• Fines for large companies are going to be substantially 

increased 

• Very large companies may fall outside the ranges in the 

Guidelines and “all bets are off” – multiplier approach 

likely 

• Battleground: 

– The extent to which failures were systemic v. isolated lapses 

– Establishing whether culpability was “low” as opposed to 

“medium” (or “high”)  

– Important to show safety management systems are in place and 

robust 

– Role played by senior management and directors 

 



Corporate Manslaughter 



Corporate Manslaughter and Corporate 

Homicide Act 2007 

• Introduced “new” manslaughter offence for organisations 

• In force – 6 April 2008 (7 years!) 

• 21 cases to date 

– 13 convictions to date (4 trials; 9 guilty pleas)  

– 3 acquittals 

– 5 further charges: 
• Baldwins Crane Hire Ltd  

• McGoldrick Enterprises Limited (NI) 

• Sherwood Rise Ltd 

• Maidstone and Tunbridge Wells NHS Trust 

• CAV Aerospace Limited  

• CM Tracker document – do you want it? 



Corporate Manslaughter and Corporate 

Homicide Act 2007 

• Areas for dispute (so important to get right!): 

– Grossness of the Breach 

• Compliance with law / standards / guidance 

• Safety Management System 

• Organisation’s safety culture 

 

– Role of senior management 

• Collective failings 

• Effective delegation, empowerment and 

accountability 
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Corporate Manslaughter - guidelines 
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